The Compliance by the European Union of its International Obligations in connection
with the Construction by Israel of the Wall in Occupied Palestinian Territory
By François Dubuisson, Assistant Professor, Center of International Law of the Free University
of Brussels (ULB)
In its Advisory Opinion rendered in the case concerning the Legal Consequences of the Construction of
a Wall in the Occupied Palestinian Territory1 (hereafter « the Advisory Opinion »), the International
Court of Justice arrived at clear conclusions with respect to the illegality of the construction by
Israel of the "Wall" in the occupied Palestinian territory and the associated regime. In fact, the
Wall was found to be in violation of international humanitarian law, of different instruments
regarding human rights, as well as of the principle of peoples' right to self-determination. The
Court drew a series of legal conclusions regarding both the State of Israel and third Parties. Israel
is under an obligation to cease forthwith the works of construction of the wall being built in the
Occupied Palestinian Territory, to dismantle forthwith the structure therein situated, and to make
reparation for all damage caused by the construction of the wall.
With respect to third party States and the United Nations, the Court concluded that they were
under the following obligations:
- “All States are under an obligation not to recognize the illegal situation resulting from the
construction of the wall and not to render aid or assistance in maintaining the situation
created by such construction;
- All States parties to the Fourth Geneva Convention relative to the Protection of Civilian
Persons in Time of War of 12 August 1949 have in addition the obligation, while respecting
the United Nations Charter and international law, to ensure compliance by Israel with
international humanitarian law as embodied in that Convention;
- The United Nations, and especially the General Assembly and the Security Council, should
consider what further action is required to bring to an end the illegal situation resulting from
the construction of the wall and the associated regime, taking due account of the present
Advisory Opinion”.
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As can be noted, the implementation by States of the Advisory Opinion is essentially based on
obligations identified by the International Court of Justice2.
Following the rendering of the Advisory Opinion, the General Assembly adopted, with a large
majority3, a resolution by which it “acknowledges the advisory opinion of the International Court of
Justice of 9 July 2004”.4 Furthermore, the General Assembly, “calls on all States Members of the
United Nations, to comply with their legal obligations as mentioned in the advisory opinion”.5 This
element of the resolution is fundamental, as it indicates that States which voted in favour –
including the EU Members States, acknowledge to be bound by the obligations attributed to
them in the Advisory Opinion.6
The Opinion of the ICJ and United Nations General Assembly resolution ES10/15 thus, as a
legal consequence of Israel's unlawful construction of the wall in the Occupied Palestinian
Territory, stipulate the following international obligations for States Members of the European
Union:
- the obligation not to recognize the illegal situation resulting from the construction of the
wall;
- the obligation not to render aid or assistance in maintaining the situation created by such
construction;
- the obligation to ensure compliance by Israel with international humanitarian law as
embodied in the Fourth Geneva Convention relative to the Protection of Civilian Persons in
Time of War of 12 August 1949;
- the obligation to ensure an end to restrictions on the exercise by the Palestinian people of its
right to self-determination resulting from the construction of the wall;
- the obligation to consider, within the United Nations, what further action is required to
bring to an end the illegal situation resulting from the construction of the wall.
While the first two obligations constitute a duty to refrain (an obligation not to act), the last three
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imply that States must actively "ensure" compliance by Israel with international law. Later in this
report, we shall consider fulfilment of these obligations by, respectively, the EU and its Member
States.
I. The compliance by the European Union with its obligations to refrain resulting from
the illegal character of the construction of the wall in Occupied Palestinian Territory
As has already been indicated, the EU and its Member States have a duty to refrain consisting of
two distinct obligations: not to recognize the illegal situation resulting from the construction of
the wall (A); and not to render aid or assistance in maintaining this situation (B).
A. The compliance by the European Union and its Members States with their obligation
not to recognize the illegal situation resulting from the construction of the wall
The unlawfulness of the wall construction implies that States accord no legal effect to the
situation arising from its construction. This obligation arises from the fact that, as the ICJ
observed, “the route chosen for the wall gives expression in loco to the illegal measures taken by
Israel with regard to Jerusalem and the settlements, as deplored by the Security Council” and that
the building of the wall “thus severely impedes the exercise by the Palestinian people of its right
to self-determination7” as it breaches humanitarian international law and the International
Covenant on Civil and Political Rights8. According to the International Law Commission, this
obligation “not only refers to the formal recognition of these situations, but also prohibits acts
which would imply such recognition”9.
Any consideration of compliance with this obligation requires an analysis of the positions
adopted by the EU and its Member States vis-à-vis the construction of the wall by Israel. In this
respect, no declarations or acts by the EU and its Member States appear to reflect any legal
recognition of the illegal situation resulting from construction of the wall. As already mentioned,
the EU Member States voted in favour of United Nations General Assembly resolution
ES10/15, which takes note of the Opinion of the ICJ, and have since, within the EU, adopted
several declarations reaffirming the unlawfulness of the construction of the wall by Israel.
Thus, the Council of the European Union, during the summit held in Brussels in June 2005,
stated:
“The European Council, while recognising the right of Israel to protect its citizens from
attacks, remains concerned by the continuing construction of the separation barrier in the
occupied Palestinian territory, including in and around East Jerusalem, which is contrary to the
relevant provisions of international law. […]
The European Council reiterates the importance it attaches to compliance with international
law by the parties. In particular, no party should undertake unilateral measures or prejudge questions
relating to final status. The European Union will not recognise any change to the 1967 borders other than
those negotiated between the parties. A just, lasting and comprehensive settlement of the conflict
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must be based on United Nations Security Council Resolutions 242, 338 and 1515, the terms
of reference of the Madrid Conference and the principle of land-for-peace.10”
In the same way, Foreign Affairs Council’s conclusions of 8 december 2009 has reiterated that
“settlements, the separation barrier where built on occupied land, demolition of homes and
evictions are illegal under international law, constitute an obstacle to peace and threaten to make
a two-state solution impossible”11.
Accordingly, we may conclude that the EU and its Member States have fulfilled their obligation
not to recognize and validate the illegal situation resulting from the construction of the wall in
the Occupied Palestinian Territory.
B. The compliance by the European Union and its Members States with their obligation
not to render aid or assistance in maintaining the illegal situation resulting from the
construction of the wall
Since the construction of the wall by Israel gives rise to an illegal situation, third States may not
render any aid or assistance in maintaining this situation. This obligation “deals with conduct
“after the fact” which assists the responsible State in maintaining a situation” which is maintained
in violation of international law12. This would, for example, be the case if States rendered
financial aid or technical assistance to Israel in connection with work on construction of the wall.
To our knowledge, no aid of this sort is provided to Israel by the EU or its Member States;
hence, they may be considered to be in compliance with their international obligations in this
regard.
II. The compliance by the European Union and its Members States with the obligation
to ensure compliance by Israel with international law
The second set of obligations relates to the duty of States to ensure the compliance by Israel with
international humanitarian law and the right to self-determination. The Opinion of the ICJ
stresses that these obligations must be fulfilled by States, whether individually or collectively, inter
alia, within the United Nations.
The obligation to require compliance with international humanitarian law originates from
common article 1 of the Geneva Conventions13, that provides that “the High Contracting Parties
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undertake to respect and to ensure respect for the present Convention in all circumstances”.
According to the Commentary to the Conventions of Geneva, “in the event of a Power failing to
fulfil its obligations, the other Contracting Parties (neutral, allied or enemy) may, and should,
endeavour to bring it back to an attitude of respect for the Convention”.14 This implies that
States “should do everything in their power to ensure that the humanitarian principles underlying the
Conventions are applied universally”.15
The obligation to guard over the implementation of the Palestinian people's right to selfdetermination derives, according to the Court, from its erga omnes character, and from the
principle set forth by the General Assembly Resolution 2625 (XXV), according to which “every
State has the duty to promote, through joint and separate action, realization of the principle of
equal rights and self-determination of peoples”.16
The difficulty of to implement this two obligations lies in the fact that they constitute obligations
of means, consisting in using a due diligence to obtain the compliance with the relevant
international obligation. Measures that can be adopted to induce a State to comply with its
obligations are not defined and depend on the means available to States in the particular
circumstances of each case.17 So, if the Court indicates in its Advisory Opinion that “the United
Nations, and especially the General Assembly and the Security Council, should consider what
further action is required to bring to an end the illegal situation resulting from the construction of
the wall and the associated régime”, it does not determine the nature of such “further action”.18
Regarding the obligation to ensure respect for humanitarian law, the measures that could
contribute to its implementation referred to by the authors are varied with respect to their
coercive impact, and go from public condemnations to countermeasures, passing by retaliatory
measures (interruption of diplomatic relations, not renewing benefits, …) or even bringing the
matter to the Security Council.19 In addition there are several measures inherent to international
humanitarian law, such as the convening of a Conference of the High Contracting Parties, the
constitution of an international fact-finding Commission or the repression of grave breaches of
humanitarian law.20 As far as the implementation of the right to self-determination of the
Palestinian people is concerned, the obligation is limited, according to the text of the
aforementioned Resolution 2625, to a “duty to promote” this right “through joint and separate
action”.
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It must be concluded that the exact impact of the obligation to act imposed on States by the
Advisory Opinion remains very vague as to the precise measures that need to be adopted in order
to comply.21 It is therefore far from easy to establish the minimum expected of States in order to
comply with their obligation to "ensure" respect for humanitarian law or to "promote" the right
to self-determination. However, since these are genuine obligations, we may consider that States
are required, while respecting international law, to take any reasonable measures which may
effectively encourage the State concerned to comply with international law. Furthermore, States
are required to refrain from acts which would run counter to the objective of encouraging respect
for humanitarian law and the right to self-determination.
Israel has not, until now, put an end to the construction of the wall, which has been ongoing
since 2004. This means that the measures taken so far have proved ineffective. In the following
paragraphs, we will first examine the actions effectively carried out by the EU and its Members
States in order to comply with the obligations imposed on them by the Advisory Opinion (1).
Subsequently, we will briefly set out the other measures available to the EU to ensure respect by
Israel of its international obligations (2). Finally, we shall consider whether the EU and its
Member States have adopted measures likely to run counter to the objective of ensuring
compliance by Israel with international humanitarian law and the right to self-determination of
the Palestinian people (3). Combining these three elements will allow us to evaluate how the EU
and its Member States have fulfilled their obligations in ensuring Israel's compliance with
humanitarian law and promotion of the right to self-determination.
1. Actions taken by the EU and its Members States to ensure compliance by Israel with
international law in connection with the building of the wall
The first measure to be taken by EU States was the vote in favour of United Nations General
Assembly resolution ES 10/15 of 20 July 2004. This resolution provides two specific measures:
the demand addressed to the Secretary-General to create a registry of the damages suffered by
the Palestinian people, and the invitation to Switzerland, in its quality of depositary of the
Geneva Conventions, to report on the means to ensure the compliance with humanitarian law in
this case.
The Registry has been created in December 2006 by resolution ES-10/17, for which the EU
Members States have voted22. As stated in the preamble to the resolution, this action was taken in
conformity with the Opinion of the ICJ, particularly paragraph 153, and the principles of
humanitarian law and human rights.23 By June 2009, some 1,500 complaints had been registered.24
However, in the absence of any cooperation by Israel, effective reparation for the Palestinian
populations affected by the construction of the wall is likely to remain a pious intention.
The second demand, addressed to Switzerland, led to the publication by the latter of a report in
July 2005. The report contains the results from the consultations with the Member States in
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relation to the means available to ensure Israel's respect of the 4th Geneva Convention, and in
particular in relation to the construction of the wall.25 Without going into detail26, the Swiss report
did not produce any precise recommendation for the adoption of specific measures to ensure
compliance by Israel with humanitarian law, due to a lack of consensus among States.
Apart from support for measures under resolution ES10/15, EU policy has been restricted to
reiterating condemnation of the construction of the wall in several declarations concerning the
Middle East peace process.27
2. Failure to take other measures available to the EU and its Member States which may
help ensure compliance by Israel with its international obligations.
Since the aforementioned EU policy, basically consisting of condemnatory statements, has
proved ineffective, there is a need to see whether there might be other reasonable measures
which might have been more effective in persuading Israel to comply with the provisions of
international law.
The "sanctions" available to States wishing to signal their disapproval of a serious violation of
human rights include retaliatory measures, which can be defined as unfriendly actions which are
legal in themselves and are taken as a reaction to an unfriendly or illegal action.28 In the present
case, these measures could consist of curtailing of commercial benefits. In particular, there is the
possibility of the suspension or the termination of the Association Agreement entered into by the
European Union with Israel29, which provides Parties with a number of economic and customs
advantages. Such a measure would hardly give rise to any legal difficulties, since article 82
authorizes each of the Parties to “denounce the Agreement by notifying the other Party”. In that
case, the Agreement “shall cease to apply six months after the date of such notification”.
Denunciation of the Association Agreement is also logical since article 2 provides that “relations
between the Parties, as well as all the provisions of the Agreement itself, shall be based on respect
for human rights and democratic principles, which guides their internal and international policy
and constitutes an essential element of this Agreement” while the preamble highlights “the
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importance which the Parties attach […] to the principles of the United Charter”. The fact that
an ICJ decision finds Israel responsible of multiple violations of human rights and humanitarian
law and the persistent refusal by this State to end such violations makes it difficult to justify
failure by the EU to make continued application of the Agreement dependent on respect for
international law.
We observe that measures are available to the EU under international law, but that it makes a
political choice - officially in order to promote the negotiation process - not to apply them.30 The
continuation of the peace process is in this respect frequently invoked to tolerate the
continuation of violations of international obligations31, of which the Court has highlighted the
erga omnes character.32 This strategy has been severely criticised by a group of eight human rights
experts and special rapporteurs for the UN, in a declaration published in August 2005:
« In large measure it seems that the ICJ's Opinion has been ignored in favour of negotiations
conducted in terms of the Road Map process. The exact nature of these negotiations is
unclear but it seems that they are not premised on compliance with the Opinion of the ICJ.
They seem to accept the continued presence of some settlements, which were found by the
ICJ to be unlawful, and by necessary implication the continued existence of some parts of the
wall in Palestinian territory. In short, there seems to be an incompatibility between the Road
Map negotiations and the Court's Opinion […] »33.
30
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It is therefore essential that the EU, inter alia within the Quartet, promote a negotiation process
based on immediate compliance by Israel with its international obligations, particularly by halting
the construction of the wall in the Occupied Palestinian Territory, which, as noted by the ICJ,
encourages the unlawful establishment of settlements and entails a “risk of further alterations to
the demographic composition of the Occupied Palestinian Territory”34. By failing to insist that
any peace process be premised on prior compliance by Israel with its international obligations,
the EU is failing in its duty to ensure respect for humanitarian law and to promote the right to
self-determination of the Palestinian people.
3. The adoption by the EU of measures running counter to the objective of compliance
by Israel with international law
Since the ICJ rendered its Opinion, the EU has not considered any retaliation against Israel but
has, on the contrary, actually granted it additional political and economic advantages. On 8
December 2008, the Council of the EU decided to upgrade its bilateral relations with Israel, with
a view to strengthening the structures for political dialogue with that State.35 This upgrading of
relations includes an annual summit meeting at the level of Heads of State; three meetings at the
level of Ministers of Foreign Affairs; an invitation to Israeli experts to attend meetings of
working groups dealing with issues such as the Middle East peace process, human rights or
counter-terrorism; an invitation to Israel to align itself with the EU's positions on joint foreign
and security policy; and efforts to normalize the status of Israel within the institutional system of
the United Nations. Quite paradoxically, the Council's decision stresses “that building-up must be
based on the shared values of both parties, and particularly on democracy, respect for human
rights, the rule of law and fundamental freedoms, good governance and international
humanitarian law”, whereas, at the same summit meeting, the Council condemned Israel's
settlement policy as being "contrary to international law and a hindrance to the creation of a
viable Palestinian State". An agreement which gives Israel a privileged status with respect to the
EU, supposedly based on respect for human rights and international humanitarian law, in parallel
with a determination that the State seriously violates these rights and has no intention of ending
such violations, appears to be clearly inconsistent with the obligation of the EU and its Member
States to ensure respect for the fourth Geneva Convention and to promote the right of the
Palestinian people to self-determination. Since the government set up by B. Netanyahu came into
function, it seems that the implementation of the upgrade of the relations with Israel was slowed
down by the European authorities.36 But in the absence of an official decision to suspend or
postpone the decision to upgrade Europe’s bilateral relationship with Israel, the latter remains in
its principle and continues to be a problem regarding international engagements of the EU and
its Member States.
Conclusions
This report allows us to draw the following conclusions concerning the international
responsibility of the EU and its Member States with respect to the construction of the Wall by
Israel in the Occupied Palestinian Territory:
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- the international obligations of the EU and its Member States:
In accordance with the relevant principles of international law as applied in the Opinion of the
ICJ of 9 July 2004 and reflected in United Nations General Assembly resolution ES 10/15, the
EU and its Member States are obliged not to recognize the unlawful situation resulting from
construction of the wall nor to render aid or assistance in maintaining the situation created by
such construction. They are also obliged to ensure compliance by Israel with international
humanitarian law and an end to restrictions on the exercise by the Palestinian people of its right
to self-determination. There is, finally, an obligation to consider, within the United Nations, what
further action is required to put an end to the unlawful situation resulting from the construction
of the wall.
- the international responsibility of the EU and its Member States pursuant to these obligations:
1. Following their repeated declarations condemning the construction of the wall as unlawful, the
EU and its Member States have fulfilled their obligation not to recognize and validate the
unlawful situation resulting from the construction of the wall in the Occupied Palestinian
Territory;
2. There are no grounds to conclude that the EU and its Member States have failed in their
obligation not to render aid or assistance in maintaining the situation created by the construction
of the wall;
3. By failing to take effective measures to encourage Israel's compliance with international law,
such as suspension of the Association Agreement, the EU and its Member States are violating
their obligation to ensure respect for international humanitarian law and to promote the right of
the Palestinian people to self-determination;
4. By promoting within the Quartet a peace process which does not require that Israel
immediately halt construction of the Wall, and instead allows construction to continue, the EU
and its Member States are violating their obligation to ensure respect for international
humanitarian law and to promote the right of the Palestinian people to self-determination;
5. By according additional advantages to Israel under an upgrade agreement, supposedly based on
respect for international humanitarian law, when such law is in fact violated seriously and
persistently by that State, the EU and its Member States are violating their obligation to ensure
respect for international humanitarian law and to promote the right of the Palestinian people to
self-determination.
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